
Special Education Law Update 



Endrew F. v. Douglas County Sch. Dist. 
RE-1, 69 IDELR 174 (U.S. 2017) 

 
 

• Revolutionary, or “no big deal?” 

 

• Unanimous decision (8-0) 

 

• A standard “with bite” (Justices Kagan and Ginsburg) 

 

• Substantive standard of a FAPE, 35 years after Rowley 



Board of Education of Hendrick Hudson Central 
School District v. Rowley, 458 U.S. 176 (1982) 

• Mainstreamed, bright, primary school child with a hearing impairment 

• Performing at or above grade level 

• Should IEP extend to interpreter services for academic subjects? 

• Test: for FAPE: 
• Has the LEA complied with IDEA’s procedural components? 

• Is the IEP reasonably calculated to enable the child to receive educational 
benefits?  

• Excellent progress and “substantial suite” of services available, district 
prevailed  



Endrew F. – The Facts 

• Child with autism, enrolled in public school PreK-4th grade 

 
• Teachers:  “humorous child” with a “sweet disposition” and concern for others 

• Behaviors:  screaming, running, climb on furniture and other students 

 

• 5th grade proposed IEP resembled those from years prior 

 

• Unilateral placement, makes significant progress 

 

• Revised IEP proposed, parents reject and seek reimbursement 

 

 



Endrew F. – The Arguments 

• Circuits, Rowley means:  1) meaningful educational benefit; or, 2) some 
educational benefit 

 

• 10th Circuit:  Rowley’s requirement of “educational benefit” requires 
only “some” (more than de minimis) educational benefit 

 

• District attorneys:  the “more than de minimis” standard had been 
used for decades and should be retained. 

 

• Parents/student:  school districts should be required to provide 
“equal” educational opportunities for students with disabilities. 



Endrew F. – The Ruling  

• IEP must be “reasonably calculated to enable a child to make progress 
appropriate in light of the child’s circumstances.” 

 

• Chief Justice Roberts:  “A student offered an educational program 
providing ‘merely more than de minimis’ progress from year to year 
can hardly be said to have been offered an education at all.” 

 

• “Markedly more demanding than the ‘merely more de minimis’ test 
applied by the Tenth Circuit” 

 



“Appropriate to the Child’s Circumstances” 

• Adequacy of IEP will turn on unique circumstances of child for whom 
it was designed 

• What does this require? 

• Child’s potential? 

• Capabilities? 

• Related to the IQ?  Achievement(s)?  Other? 



What does it all mean? 

• Students in special education classrooms must make progress 
“appropriately ambitious to their circumstances.” 
• Goals may differ, but every child should have chance to meet challenging 

objectives 

• Could be any of the following: 
• Disability category and severity; 

• Effect of drugs on child’s performance; 

• Provision of private therapies/tutoring/methodologies; or, 

• Progress in RTI programs (progress monitoring) 

• Hearing officers and courts will decide how Endrew F. applies 
 



Lawyers... 



What are parent attorneys saying? 

• “Dramatically expands the right of special education students in the 
U.S.” 

 

• “Creates a nationwide standard for special education” 

 

• “Empowers parents as they advocate for their children in schools” 

 
• - The Atlantic, How a New Supreme Court Ruling Could Affect Special 

Education, March 23, 2017 



Ready to defend your IEP decisions? 

• Nature of IEP process …ensure both sides are able to air their 
opinions 

 

• Fact intensive  
• Informed by expertise of district officials with input of parent/guardian 

 

• School authorities may fairly be expected to offer a “cogent and 
responsive explanation” 

 



Recommendations 

• Importance of expert consultation/testimony 

• Importance of obtaining comprehensive and defensible 
evaluations 

• PD training for teachers and IEP team members is critical! 



Recommendations for the IEP 

• IEP components must be clearly connected – each component 
informs the others. 

• Objective Statements should paint a clear picture of the child’s abilities and 
circumstances. 

• Current information (assessments, strengths, weaknesses, etc). 

• Focus on outcomes and measurability of IEP goals. 

• Appropriate consideration of continuum of placements. 

• Appropriate accommodations for all areas of need (both instruction and 
assessment). 

• Appropriate services 

• Focus on the results (monitoring progress toward goals, data collection) 

 



Recommendations… 

• If student is not making progress, districts need to: 
• DO SOMETHING!!  As an IEP team, address it 

• Work with parent/guardian to schedule an IEP meeting 

• Amend IEP as appropriate, seek reevaluation, obtain consent for FBA 

• Review district policies, procedures, forms that may use the old 
Rowley standard 



Fry v. Napoleon Cmty. Sch. Dist., 69 IDELR 116 
(U.S. 2017) 

• Administrative Remedies – must exhaust 
• Due process hearings 

• Unanimous decision (8-0) 

• How does this affect you and why you need to care 



Exhaustion required? 

• Gravamen of the case? 
• Concern systemic violation of FAPE? 

 

• Bad facts of Fry 
• Litigating with animals 

• Children, family, and warm milk 

• Federal regulations  



The Test 

• How to determine if seeking relief for denial of FAPE? 
• Could the plaintiff have brought the same claim if the alleged misconduct had 

occurred at a public facility other than a school?; and, 

• Could an adult at the school have pressed the same complaint? 

 

• If yes to both, do not have to exhaust administrative remedies.  If no 
to either, they probably do have to exhaust. 



Considerations 

• ALJs and IHOs receive specialized training in hearing IDEA/504 cases 

• In comparison, Federal judges are more “generalists” and not experts 
on IDEA/504 

• Plaintiffs attorneys often prefer to go straight to the courthouse and 
not through administrative hearings 

• Likely outcomes: 
• More complaints seeking money damages for alleged IDEA/ADA/504 

violations 


